~ UNITED STATES DISTRICT COURT
' FOR THE DISTRICT OF COLUMBIA

In Re: SPECIAL COUNSEL

Case No. 04-MS-407 (TFH)
INVESTIGATION ' - )

e’ S’ gt

MOTION OF JUDITH MILL]EiR FOR RECONSIDERATION
_OF THE COURT'S OCTOBER 7, 2004 ORDER REQUIRING CONFINEMENT "AT A .
SUITABLE PLACE" OR, IN THE ALTERNATIVE, FOR A SUPPLEMENTAL ORDER
DESIGNATING A PARTICULAR "SUITABLE PLACE" OF CONFINEMENT, AND
SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES
This case is on remand from the D.C. Circ;ujt,.whiéh affirmed on February 15,
2005 this Coﬁrt's October 7, 2004 Order of contempt for New York Times reporter J udith Mlller
Ms.. Miller, through undersigned counsel, respectﬁ;}ly moves this Court to r_econsi'dér- whether
the Court's requirement of “suitable" conﬁnement.would be éffecﬁvely-coercive in this case,
rather than merely punitive, where lthe Court already has oi)§erved‘ that her refusal to honor the |
| Special Counsel's grand jury subpoena was action taken in " good faith doing her duty as a
fesponsib‘le and established relportcf_[,]". and where her pri_.r.l:cipled conduct was "an éffort not
- made except in the highest -traditioﬁs of the préss.“ (Tr. 1_0/7/04 ét 17-18, 20). W_o;—: are sure ﬁlésé
statements were not made li,g,htljr by the Court, ar_:d reflect precisely the type 6f circumstance
whére cpnﬁncmen_t would be ineffective and therefore inappropriat_e in this bontext.
In the alternative, should the Court nevertheless adhere to its prqvibﬁs order, we
- respectiully request that é supplémentél o_rdér.be issued designatin.g.a very. restrictive form of
home detention, with. intrus'ive conditions as suggested below and accompanied by electronic
' momtormg (the cost of’ Wh]Ch would be bome pnvate]y instead of by the taxpayers) as thc

su:table place" for Ms Miller's conﬁnement Fmally, once agam in the alternative, shonld the

Court reject our plea for home detent:on we respectfully request the issuance of a supplemental
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order providing for a specific designation of a place of incarceration at a particular facility rim by

the Federal Bureau of Prisons, nameﬂjf, the _Fed_efal Prison Camp for women 'located inDanbui’y, '

| Cormect]cut This facility is safe, relatively niear to the Court and near to Ms Miller's 76 year- -

old husband who resides in New York Czty

'BACKGROUND

T]*@. .facis undérlyjog fhis controversy are we]I.-kﬁown to the Couﬁ, and bear only
a brief outlioe here. On Au.gust 12 ahd 14, 2004-, Ms. Miller received grand jury _subpoenas, for
testimony and documents from the Special Counsel investi gatmg potential Vzolat:ons of the |
Intelligence Identities Protection AcL Pertment here, the document subpoena called for
: producti'on of notes, email, memos or other documents rela_tm_g_ to any conversations Ms. Milier
may have had with a government official from on or about J ul-y 6 fhrough July 1.37 2603
| conceming Valene P]ame Wllson or Iraq1 efforts to obtam uranium, regardless of whether the
conversations referenced were "on the record, off the record on back: ground or oo deep |

background .. .." T.he testnnony sought from Ms. Miller concerned those conversanons,‘ if there

' The statute, 50 U.s.C. § 421, criminalizes the 1ntentlona1 dlsclosure of a covert agent's

identity to someone not authonzed to receive classified information, with knowledge that -

the government is taking affirmative measures to conceal the agent's intelligence
relationship with the United States. The statute was designed to proscribe "those
disclosures which represent a conscious and pernicieus effort to identify and expose

agents with the intent to impair or. impede the foreign intelligence activities of the United .

States . ..." S.Rep. No. 97-201, at 12, reprinted in 1982 U.S.C.C.A.N. 145, 156

: (emphasm added), see also Ehzabeth B. Bazan, Report for Congress, Intellzgence
Identities Protection Act, Oct. 3, 2003 (discussing purpose of statute), available at
htip://www . fas.org/irp/crs/- RS21636. pdf (last visited June 26, 2005). We are aware of no

published cases mvolvmg prosecutions under the statute, and are aware of no evidence of

such intent in this case. The Senate Report states that the limited harm at which the
statute is aimed should "exclude the possibility that casual discussion, political debate,
the journalistic pursuit of a story on intelligence, or the disclosure of illegality or

impropriety in govemment will be chilled by the enactment of the bill." S. Rep. No. 97— :

201, at 12.

A



were any. Ms. Miller timely moved 1o quash both subpoenas on First Amendment and federal -
comroon law grounds. The mot“ionl was deni ed by this Court on Septem‘oer-_Q, 200_4. Special
~ Counsel's subsequent contempt motion led to the Court's October 7, 2004 Order holding her in

civil contempt.?

On February 15, 2005, the Court of Appeals afﬁnned thls Court's October 7,2004 -

Order. In re Grand Jw:v Subpoena Judzth leler 397 F.3d 964 (D. C. Cir. 2005) Desplte
' disparate eoncumng opinions from each member of the p_anel, on April 19, 2005, the Court of
| Appeals dented Ms. Miller's motion for reconsideration and su ggeetion for rehearing eﬁ bunc
Inre Grand Jury Subpoena, 405 F. 3d 17 (D C. Cir. 2005). By order dated April 27, 2005, the )
Court of Appeals stayed the issuance of the mandate pendmg Supreme Court review.

| Cert:oran was denied on June 27 2005, and the case thereaﬁer was returned to
this Court for further proceedmgs On June 29 2005 at 2 scheduling hearlng, this Court set a
briefing schedule author_mng_ this filing today. The issue now on remaud is whether the
circumstances of Ms, Miller's case eontinue to warrant an order of 'conﬁnement — as effectively
coercr-ve of her testim_ony-'— and, if so, what constitutes ednﬁneruent "at a suitable pl_aee_" withilt

the meaning of the Court's Order.

Having attended every Court appearance as ordered Ms. M]ller remained on personal
- recognizance pendmg appeal, after the Court found that an appeal would be "brought in’
* good faith and raises substantial i issues of law," and in light of the parties' agreement to
approach the Court of Appea]e on an exped:ted basis. (1 0/7/04 Order at 1)
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ARGUMENT

L RECON SIDERATION OF THE ORDER OF CONFINEMENT IS WARRANTED. .

The Court has observed aptly that thls 1mporta:nt case mvo]ves "a classm
confrontation between conflicting mterests . .. the freedom of the press and the nght of the
public to know certam matters and the ri ight of the pubhc to also have the governrnent mvest:gate

cnmmal actmty before a grand Jury." (Tr 10/7/04 at 18) Indeed this drspute over. large

pnnc;ples has sparked natlonal oontroversy over the ri ghts of joumahsts vis 4 vis_the govemment,'

and has generated proposed reporter "shield" legxslatlon m Congress As a lprom‘ment
investigative reporter covering natronal secunty and foreign policy issues inciudiné 'ter'ron'srn, -
there can be no questlon but that Ms Miller must enjoy confidential access to hlgh-level _ | -
government sources in order to continue her Journahstlc efforts in furtherance of the public's |

right to know.* Nothing less will do in a_.,fr_ee society with an mdepen’dentspress, |

? _ There has been a recent sharp rise in government subpoenas issned to reporters.
"According to the Reporters Committee for Freedom of the Press, 22 reporters have
received subpoenas this year [2004] alone, compared with an average of fewer than nine
per year from 1991 to 2001." See Christopher J. Dodd, Reporting at Risk, Wash. Post,
Dec. 28, 2004, at A19. Cf. also Lee v. Dep't of Justice, 2005 WL 1513086 (D.C. Cir.
2005) (affirming orders of contempt). Senator Dodd (D-CT) introduced the referenced. .
"shield” legislation on November 19, 2004. ' See Free Speech Protection Act of 2004, S.

- 3020, 108th Congress (2004). Less than two months into the current leglsiatlve session,
three proposals for "shield" }eglslatlon were mtroduced with blpart]san suppeort. See Free
F]ow of Information Act of 2005, H.R. 581, 109th Congress (2005)(submitted by Reps.

Mike Pence (R-IN) and Rick Boucher (D-VA)); Free Flow of Information Act 0f2005, S.

340, 105th Congress (2005)(suTbm1tted by Sen: Richard Lugar (R-IN)); Free Speech
Protection Act-of 2005, S. 369 109th Congress (2005)(subm1tted by Sen. Chnstopher 1.

Dodd (D-CT)).

4 Onthis record itis undlsputed that "[a] reporter who obeys a court order to disclose a
~ source to whom he has promised confidentiality would seriously damage his ability to
cover government in the future." (Affidavit of Jack Nelson at 7, attached as Exh. Eto -
the Affidavit of Floyd Abrams, Memorandum of Points and Authorities in Support of the
Motion of Judith Miller to Quash Subpoenas and/or for Protectlve Order) :

o
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Irottically-, tlte same. govennnent that in the past ha?s grantediMs Miller high-level
secunty clearances and entmsted her to keep some of our Natlon s most compelling secrets -
while in Iraq, is now seekmg her incarceration for refusal to dlvuige her alleged source(s) even
- though she pu]ahs_hed ._no_thi'ng conoenﬁng Ms, P]ame.' Ms. Miller has stated publicly, by affidavit,
and through her counsel to this Cou_rt, that her refusal to testify: is-predicated upon the principle |
- ofj oumatistic independence based upon the First Amendment. Specifically, wtten sour_ces seek
to discuss- facts '.of oublic importance tavith investigatitre reporters and wish to withhold their

identities, the reporters must be able to afford rellable assurances that the sources will be
protected Absent thls, the government will be free to interpose 1tse}f between reporter and
source, important mfom]atlon will become yet more t}ghtlyll_zeld, and the public's right to know
will suffer irreparably.

We respectfully submi that, .d-ue to Ms. Miller's principleci motive for her silenee
as acknowledged by the Court, the 'ord,e'r'l'of "soitable" confinement should be reconsidered at this
time because depriving Ms. Miller of her physiczﬂ"‘libet'ty offers absolutely no realistic likelihood
of bejng effectivel'y coerciye. The purpose of 18 USC § 1826;_ is not .to puni_sh, __but’ to coerce
compliance'_from_'a recalcitrant witness. See Sltiﬂitani- W Un_ited. Statés, 384 U.S. .364, 369-70

| (1966). To t]ns end, distrjic.t courts are afforded t_)r.oad discretion to impose appropriate coercive
measures.” The contempt po'WerA:itsel‘f,- however, is :l"n_arrowly circumscribed.” Perez v. Dan.bu}y
Hospital, 347 F.3d 419, 423 (2d Cir..2003). Before san.ction‘ing. a witness, the Court must first |

determine if there exists a "likelihood" that a s&tn_ction 'Will coerce the testimony'. The standard,

3 See, e.g., Lee v. Umtea’ States Dep t of Justice, 327 F. Supp. 2d 26 33 (D.D.C. 2004);
Paramedics Electromedicina Comercial, Ltd. v. GE Medical Systems Information
I echnologzes Inc., 369 F.3d 645, 657 (2d Cir. 2004)("To the extent that a contempt
sanction is coerczve the court has broad discretion to des1gn a remedy that will bring
about comphance "’)(cxtatlon omitted). B
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‘ which must be appIiet_:I a'ft_es cunsideﬁng-the personal sifuatiun .of the individual COnteﬁ;nnér,;is. -

that the Iikeﬁuood must be "rezifisﬁc" -and "substantial,” not Iu'ereiy h_fpoﬂuetigal ur 1'191:n=:ful.6 :
We ackrgow]ed ge that no confinement has yet been i:mposed, but firmly belieué

nonetheless thst confinement would only be punitive in this i_nstan_ce and, thefe_fore, inappru-
priate due to Ms. Miller's unwavering detenuiuation to not betray her alleged source(s). Iu__deed,
relevant to the Court's consids;ration of whether c’onﬁuemcnt' is appropriats at all is the contem-
nor's avowal that she will not testify, Sanchez v. United States, 725 F.2d 29, 31 (lznd' Cir. 1984),

| and a commitn_lént to remain steadfsst in her convictions despite the threat of sanction. Matter of
Ford, 615 F.Supp. 259 (S.D.N.Y. 1985). A pnfncipied motive unde'rp‘inning' sucha c:lec;la:ration is
also important. See, e.g., Inre Cuera 443 F. Supp. 857, 858- 860 (S DNY 1978)(c0ntemnors
lay ministers in the Eplscopa] church though "without support n law" were actmg in good fa.lth
based upon deep seated moral and religious convxctlons) Indeed, courts have credlted such

‘ stcadfasmess in cases where others in an identifiable group —here, Journalzsts — share the

contemnor's publicly-expressed moral ponvictions.7

6 See, e.g., Commodity Futures Trading Comm'n v. Wellington Precious Metals, Inc., 950
F.2d 1525 (11th Cir. 1992)("realistic possibility™), quoting In Re Grahd‘JuryProcegdings
(Howald), 877 F.2d 849, 850 (11th Cir. 1989); Simkin v. United States, 715 F.2d 34, 37-
38 (2nd Cir. 1983)(same); Lambert v. Montana, 545 F.2d 87, 90 (9th Cir. 1976) ("sub-
stantial hkehhood"), see also in re Cantazaro, 663 F. Supp. 1, 2 (D.D.C. 1985)(c1t1ng
cases using both standards used mterchangeably) _

7 See, e. g., United States v. Buck, 1987 WL 15520 at * 3 (S. D. N.Y. July 31, 1987)(con-
finement not imposed on civil contemnor because refusal to cooperate was based on
moral pnnczple and a "number of other individuals associated with the causes . . [had]
gone to prison without bemg coerced, prior to their releases™); In re Thomas, 614 F.Supp.
983, 984 (S.D:N.Y. 1985)("support of an organized group of individuals" increases
credibility of stated intention to not testify); In re Cueto, 443 F. Supp 857, 860 (S.D.N.Y.
1978) (contemnors "believe themselves compelled to continue in their stance of defiance
because of their religious.convictions and commitments . . . that [are] supported by a not
insignificant segment of their Church's hlerarchy [and Wthh provzde} an articulated
moral ba51s for their recalcitrance. ") :

Ay



In Matter of Ford, for instance, the district court determined that further

incarceration would not coerce Dr. Ford to testify where the "contemnor has shown by a prepon-

derance of the evidence that he is unlikely to be coerced by continued confinement." 615 F.Supp.

at 261 (cjtation omitted-_).“ In reaching this con_c]_ﬁsion, the-coﬁ_:t looked to Dr. Ford's ld-n;g history
of p§litical activism and his publip association wifh- a group of "grand jury resisters." Id. at 262.
' Though the cour'thluesj;ioned ﬁvhet‘hﬁr'Dr. Ford.'s principled convictions al.'one cld.u]-d sui)port ‘his
argument for release, it ultimately found that:

[I]n the context of this particular case, he sees himself as a pelitical crusader and
enjoys the support and attention of not only his fellow contemmnors but also that
portion of the community which supports the underlying 'canse.’ The element of
'group think' generated by an organized group of individuals . . . may well be the
sole reason for Dr. Ford's refusal to-testify and in anry event, plamly reinforces lns
decision to remain silent.

Id. at 262. Based on Dr. 'Ford's position and the existence of considerable group support, the
court concluded that further sanc:tion was inappropriate becausé he was "unlikely to change his
mind[.]" Td. | |

‘Ms. Miiler'é mor_ai and principled stance in this cdntroversy ha:é-b'een unchanged
~ from the beginning. In her Au gust‘ 14,‘2004 affidavit to this Court, she explained:

One or more of those sources insisted as a precondition to providing information
to me that I agree to maintain the confidentiality of their identity. I cannot testify
about any communications I may have had . . . . * * * Compelling me to disclose
what I may have discussed with people to whom I pledged confidentjality would
not only render the pledges I gave them meaningless, it would make it virtually
impossible for me to continue reporting in this most sensitive, but important, of
govemment endeavors. * * * I canmot violate this pledge and be true to my
-profess:on

& Affidavit of .Judith Miller, dated August 19, 2004, filed in sﬁpport of Memorandum of
Points and Authorities in Support of the Motion of Judith Miller to Quash Subpoenas
and/or for Protectlve Order at 9 5-6, 14-15. .
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More recenﬂy, in the wake of the Court of Appea] s mhng, Ms. Mlller pubhcly
reitérated her posmon
I have to be Willing to go to prisbn I think the principles-at stake in this case are

so important to the functioning of a ﬁee press and to the conﬁdentxahty of sources -
that I just have to be willing to do. that.® ' -

And on the mormng the Supreme Court ruled June 27, 2005, Ms. Mlller had ﬂns observatlon "I
keep saying ﬂ]lS 18 not about me. And 1t's not about me. . . . [I}t's about the kind _of news people
are going to get."m |

| These beliefs go to the core of Ms. Mi]lcr;s being, and she has the strong and .‘

~ public support of -he;' employer, colI'eagueg, poli__tica'li: and opinion leaders, and members of the 7
United States Army who entrusted her-i_zi Iraq w1th cqnﬁdential information - the releé#é: of
which could have had drastic 'con_sequenccs_. Speciﬁ.c_ally w:th respect to the latter, several
officers who have witnessed Ms Miller p&form under challenging conditioﬁs 1n ﬁe Iragi field
attest (i) to her ;bsolute profeésiona] wﬁﬁlitment to maintaiping.the.higlx_est sécrécy entrusted to
her by the government; (i) to her ';d.écp commitment to her work and falﬁé_s_ as an American
citizen"; (iii) to the fact thﬁt_ she "is clearly a_highiy professio_na} _jourﬁal_ist, one w_ﬁo has '
demonsﬁated .. that she will keép her word"; and fiv) that she is uncompronﬁising and therefdre

- would most likely maintain con'ﬁdences with sources. Indeed, these are the views of Lleutenant

General David H: Petraeus, now the Commandmg Generai of the Mu}tmat]onal Secunty

7 Howard Kurtz, Contempt & Praise for Reporter; Facing Jail, Judith Miller Géms
Support jor Stance, Wash. Post, Feb. 17, 2005, at C1 (quoting Ms. Mlllers February 15,
2005 interview on. CNN). - ‘ _

0 American Mommg Show CNN avaﬂab]e at http: //transcnpts cn. com/TRANSCRIPTS/
0506/27/1’[11’1 04.html. ‘
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Trans_i_tion'Command in Ira;q.; other -Iﬁi_litary ofﬁﬁ:ial-s Attés’t to the sahne_effect -tha{ Ms. Mill'-er"'
would not "reveal secrets 01‘ her confidential soﬁrces under any mrcumsta:{lces i

- - Should the Court determine in fact that Ms. Ml-l_ler Wou]d. not likely bg cOercéd- :
due to her principledl and very pub}it_: stance as a joufnalist whg depend,_sl updn ﬁe First "
Amendment every day, see In re Farr, 36 Cal. App. 3d 577, 584 (1974) (ioumal?stic _prin;:i__ple), _
the Court haé the power, if _nét the‘ duty, lto‘ conc]ude thét.' ne conﬁneme_ﬁt is wa:ranted.‘z indeétf,
the law is settled that, to the extent the Court should conclude that confinement wil
‘.‘reéﬂisticalljr'-‘ have no éffect_ir; this case, it should not be ‘i_'mposed despite an earlier ﬁnding of
contem'pt'. See In re Grand Jury Proceedings, 280 _F.3d-_1103,_ 1109 (7th Cir. 2002). Thc law
holds that a contemnor is permitted in this con_téxt "to demonstrate, even in advance of |
conﬁnemeﬁ_t,: the likelihood that confinement will only pumsh because it will ﬁeli}er coerce."”
Buck, 1987 WL 15520 at *2 (citation omitféd)‘. Such is the case here. We sihcéréi)k heliév-_e that,
despiie the 'Speéial Copnéel‘s afgum_ents, reconsiderﬁti-on of the conﬁner_nent otder'is' manifestly

the right result.

I See Letter from Lt. Gen. David H. Petraeus, to Judge Thomas Hogan (Feb. 16, 2005)
. ("Based on my interaction with her, I find it unlikely that Judith would compromise on
[her] values, to include betraying information gained in confidence from her sources.")

(Exh. 1); Letter from Lieutenant Colonel Michael Endres, Maj. Mark Jones (Chaplain), et

al., to Judge Thomas Hogan (Feb. 15, 2005)("Ms. Miller would never reveal what she
learned, how she learned it, or from whom she learned it. This was important for us.
[W]e do not believe she would reveal secrets or her confidential sources under any
circumstances.") (Exh. 2)(:n0te two asterisked signatures could not be obtained on short
notice given deployments abroad); accord Rurtz, 1. 9, above; William Safire, The Jailing
 of Judith Miller, The New York Times, June 29, 2005, at A23 ("] have known Judy
- Miller, a superb and mtrepld reporter, fora generatmn she'll never betray a source.”).

2 Inre Grand Jury Proceedings, 280 F. 3d 1103, 1109 (7" Cir. 2002); .Lamben‘ 545 F 2dat

89- 91 In re Dohrn, 560 F.Supp. 179 (S.D.N. Y 1983)
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. INTHE ALTERNATIVE, THE COURT SHOULD ENTER A SUPPLEMENTAL
. ORDER SPECIFYING THE "SUITABLE PLACE" FOR AND MANNER OF
CONFINEMENT IN THIS CASE. -

A, The District Court is Entrusted Wlﬂl Broad stcret;on in Imposing an
Approprlatelv Coercwe Sanctlon

Should the C-ourt ﬁnd that there is at this time a rea}istic likely prospect that
"suitable" confinement of some type would in fact coerce Ms. Millet‘_s compliance with the grand
jury subﬁoenas, vtre respectfully reqlzgest that the Court make an individualized determination of
the least restrietive conﬁnementlnecessary in.thi_s case, which is required. See Simkin v. United
States, 715 F.2d 34, 38-39 (an'Cit. I983)(remand because detenni_nation that coercion would
work must be made en a case-by-case “iﬁdividualized-" basis). In the civil contempt c_o-ntex't, the
Supreme Court has held that courts should utilize the ™least possible power adequate to the end -
proposed.™ Shillitani v. United 'State;s*, 384 US 364, 371 (1966) quoting Anderson v. Dunn, 19
U.S. (6 Wheat.) 204, 231 (1,_821).13 Such an intiividualized detennina'tion,‘ given. the particulars
of this case, should as set forth below result in Ms Mﬂler s confinement under no more than very

W

restrictive home detentton conditions. In the alternative, also set forth below 1f the Court deems

AYS
\

something more restrictive as abso]utel_y necessary at this time then we request that the Court's
supplemental order specify the Federal Prison Camp for wormnen at Danbury, Connecticut, as the

"suitable place" for Ms. Miller's confinement.

13 See also. Spallone v. United States, 493 U.S. 265, 280 (1990) (same); Upited States v.
' Wilson, 421 U.S. 309,319 (1975); United States v. Johnson, 736 F.2d 358 362 (6th Cir.
1984)(”One of the most fundamental principles of the law of contempt is that a court
must exercise only the 'least possible power adequate to the end proposed "™, quotmg
.Shzllztam 384 U. S at 371 o

10 ' .
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F.2d 87, 90 (9th Cir. 1976) (citation omitted). Courts also have considered:

B. . Should the Court Determine Conﬁnement'is Wafrante_dLRestricﬁve Home
' Detention is Sufficiently Coercive Given the Circumstances 'Prese_nted Here.

~ Following the "least possible power" admonition from the Supreme Court, we
respectfully submit that a very restrictive home detention setting, approximéting the conditions
Ms. Miller would face inside a federal prison facility, would adequately serve the coercive aspect

of any sanction entered against her.'® Settled principles guide the Court's discretion in this area.

Specifically, in evaluating the coercive effect of incarceration in the civil contempt context

courts look to the importance of the information withheld, see Cueto, 443 F. Supp. at 864-65 .'
(information sought is "stale"); In re Jean-Baptisfe, 1985 WL 1863 at * 3 (S.D.N.Y. Iﬁl_y 5, 1985)
(considering need for the wi_tnéss' evidence), the motive animating the cor;temnor's rwaici@Ce
and whether coercion is therefore likely to work, see id. ar *3 ‘(contemnor sincerely viewed ._

himself as a "crusader” with "passionateiy’ held p‘ri_ncip]es‘-'); Sanchez v. Uriited States, 725 F.2d

29, 31 (2d Cir. 1 984) (consideration of "contemnor's avowed intention never to testify;’), as well

as the contemnmor's "[a]ge, state of health, and length of confinement." 'Lambert v. Montana, 545

(1) the character and magnitude of the harm threatened by the continued
contumacy; (2) the probable effectiveness of any suggested sanction in bringing
about compliance; and (3) the contemnor's financial resources and the consequent
seriousness of the burden of the sanction upon him.

14 Failing to impose the least restrictive sanction means 1mpos1ng a sanction that exceeds

the coercive purpose of the recalcitrant witness statute, rising to the level of pumshment
Once a sanction for civil contempt becomes akin to punishment, the sanction is no ]onger
appropriate. See, e.g., Soobzokov v. CBS, Inc., 642 F.2d 28, 31 (2nd Cir. 1981).
Recognizing thls limitation is particularly- important when a court considers incarceration,
the "harshest sanction available" for civil contempt. See id. at 31. '

.
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Dole Fresh Fruit Co. v. United Banana Co., 821 F.2d 106, 110 (2d Cir. 1987)(eva1uaﬁng
monetary senetion_); ,United Sz"iztes v. United Mine Workers of America, 330 U.S. 258, 304
- (1947)(same). |

| , To the e)itent the Court deems sbr_ne form of epnﬁnement appropriate, in accord
witﬁ the above criteria we respectfully suggest that very restrictive home confinement would be
the harshest sanctlon necessary to fulfill the coercive purpose of Section 1826 w1thout becommg
unduly punitive in the context of this case. This is because denylng the attributes of everyday
living that are the most important to Ms. Miller — namely, i 1mpa1r1ng her unrestricted -ability to do
her job as an investigative journalist _through regular access to government and other individual
sources, and accessing tools hecessary to that task such as ;he internet and a cell phone — would
" present the strictest form of coerciori as to her. The setting for such deprivation — whether

detained at home at private expense or in a federal eonectional.ins'ti_tution at taxpéyer expense —

esseﬁﬁﬁﬂjwould be beside the point of this coercion given Ms. Miller's need to work and stated

motivation for refusing to testif_y.‘5 In addition, while we do not believe we can argue in good
~ faith that Ms. Mi].ler_'s_ physical health requires imposition of home detention, Ms. Miller's need

for regular medical examinations by various specialized physicians for ailments not uncommeon

to someone of her age wdu]d make formal incarceration in a féderal facility Vproblematic —and .

would therefore militate in favor of 2 home detention setting for health reasons.'® Also relevant

to consider is the health of Ms. Miller's 76 year-old husband.'” A formal prison setting is

Also of note 1s the fact that home detention would be less costly than mcarceratlon See,
e.g., United States v. Willis, 322 F. Supp. 2d 76, 85 (D Mass. 2004).

Filed separately under seal, as Confidential Exh 3 and Confl dent:a] Exh. 4, are recent”
_ dec]aratlons of treating physwlans

"7 SeeConfidential Exh. 4 at §1 4-6.
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unnecessary;. to impese impﬁsbmﬁeﬁt instead of home.detention Would bea punitive form ef
overklll partxcula:rly in hght of fhe "character and magnitude of the harm threatened by the
: -contmued conturmnacy" and given the Court's fmdmg that Ms. Mlller s conduct is consmtent wn‘.h
nothing less than "the hlghest traditions of the press."]3

Un&er restﬁctive home confinement, Ms. Miller would be unable to t:unctiox_l
normally as an investigative jeufnelist - pubh'shing the articles for which she is known. Such .
restriction colﬂd therefore be deemed adequately coercive..- For the past thirty years Ms Miller
has 'functio_ned in the public eye as an investigative reporter for The New York Times, traveling
-throughout the United States and the world. She hae won a Pulitzer Priz_e and Emmy Award for
her work, keeping the public informed _abeut i.mpor'tant issues of the day. Ms. Miller's"\n;ori; |
matters to .the public - but relevant here is the ‘faet that it m_&ﬁers to her. Her reli:ence onand . .
need for regular confidential eontact with seurces. and other ind‘i\?iduals canﬁet b‘eﬂ oy&stated.
Nor can her need for state-of-‘the-alrt‘ tools — the infernei and a cell phen'e —be &enied. The
renﬁova] of t]lese could be viewed.'rea.s‘onably las‘higl"ﬂy coercive.

Within a federal p.nson facility, accordmg to the Bureau of Prisons regulations
. and Pro gram Statements, visitation would be hmlted telephone use would be very restricted, and
‘Ms. Miller would have no access _to_the mtemet or a cell phone. See genemlly Umted States B

Department of Justice, Bureau of Prisons, Legal Resource Guide to the F ederal Bureau of

18 While we acknowledge representations made recently to this Court about the unchanged

nature of the investigation, reports suggest that the Special Counsel's probe might now -
have turned away from a substantive investigation of whether the Intelligence Identities

" Protection Act was violated to one involving perjury or other obstructive conduct by
witnesses. E.g.,-Carol D. Leonnig, Probe Into Leak of CIA Agem‘ s fdemzty May Be
Nearly Complete, Wash, Post (Apr 7, 2005).
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Prisons 2004 1 Should 2 sanction be found necessary at this time, we would support the Court's
order of very restnctlve homo detentlon with a combination of these same: depnvatlons
'essent_rally to isolate Ms. Miller and i impair her ab;h_tr to work asa repoﬁer, as part of a coercive
package that would ﬂaor’eby implernent the "least possible p__ow__er ad.équate to the end proposed"
in this case. | |

~ In anticrp'ation of ﬁ.}irlg this motion, and in making the above proposaL we
explored in_fonnallj with the United States _Probation Ofﬁce'in the Southern District of New
York, as on as the pn'vate ﬁrm of General Security Services Corporation ("GSSC"), the h
logiStico and cost of supervising and orherwise morri_toring restrictive conditions of home
detention.?® According to the United States Probation Of_'ﬁc‘e,‘the type of restrictive hmﬁe
detention conditions proposed here is not uncommon, may'loe_ initiated at the Court's direction in
the civil contempt context, and can be monitorod reliably through that Office witlr an electronic

bracelet and regular reporting loy Ms. Miller. As an alternative, GSSC, a national commercial

v W]thm Bureau of Pnson facxhtles (1) telephone pnvﬂeges are limited to 300 minutes per
month, see 28 CF.R. § 540.100, et seq., Subpart I - Telephone Regulations for Inmate;
BOP Program Statement 5264.07, Telephone Regulations for Inmates; (ii) the ability to
receive visitors 1s limited to certain hours and days of the week, and 1o a specific list of
individuals, see BOP Program Statement 5267.07, Visiting Regulations; (iii) federal
inmates are allowed the use of the mail, but are subject to restrictions on what may be
received, see 28 C.F.R. § 540.10, Subpart B-Correspondence; BOP Program Statement
5265.11, Correspondence; (iv) inmates aré only allowed to receive commercial
publications "which do not threaten security, good order, or discipline of the institution or
that may facilitate criminal activity, or are otherwise prohibited by law," 28 CFR.§ .
540.70, Subpart F-Incoming Publications; BOP Program Statement 5266.10, Jncommg
Publicatioris; and (v) we understand that inmates are precluded from using the internet
and havmg access to emall

? (GSSC has been operating for over 58 years and has provided restrictive electronic
monitoring supervision since 1991. GSSC employs over 1500 people nationwide and
provides a variety of security related services to local, State and Federal agenc1cs GSSC
operates in 40 States, monitoring over 4,000 clients daily on house arrest and over 18 000
clients daily on low risk probatlon (See Exh 5). - :

14




ﬁrm specjalizing'i'n inte:hié-i;/e electronic monitoﬁng, is well-equibpéd and cﬁrr_ently-prepared to
reliably nioﬁitbr’thé cohdifjonég'of confinement i)ropdseﬂ here. The cc;st of e_ithéi' service can be
bome i)ﬁvétely, instead of at .taxp‘ayer éﬁpense.

| An order 0f restrictive home co;lﬁnemeﬁt aloh..g fhe lines prppdsed- here is w1thm

the Court's "broad discretion” to fashion "an appropriale contempt sanction." Lee, 327 F. Supp.

 2d at 33. The Court's authori:ty to designate "a suijtable place” of confinement inciudes tﬁe_ ability

to order home aetention. See Inre G%‘and Jury Subﬁoena Served on Jofm Doe, 889-F .2d 384,
385 (2d Ci'r.. i9'89) (noting civil contemnor "réméins under house arrest”).!

Should some ".sui'tab]e'." confinement be deemednecessary, very.restrict,_ive home
detention — at individual instead.o'f taxpayer coét — would fulfill'the mandate that._the. Cc;urt
efanoy "the degree of coercion ininimally necessary to gai-n‘complié.nce ‘with 'itsrorde_rs‘." Inre
Grand Jury Impaneled Jan. 21, 1975 (Freedman),'529-F.2d 543, 551 (3rd Cn‘ 1976}(waming :

that a range of sanctions available "do not vest the court with the power to visit Draconian

~ punishment upon the civil contemnor.”). Ms. Miller accordingly requests that the Court impose

restrictive hbme detention if it concludes that confinement is absolutely necessary at this time.

C. In the A]ternatwe, the Court Should Designate a Specific Federal Facility as
" the "Suitable Place” For Ms. Miller's Confinement, Namely, the Federal
PI‘ISOII Camp for Women _at Danbnr_v, Connecticut.

We acknowledge the Court's reference to imprisonment-at the recént_ scheduliﬁg
hearing, but believe for-_thé reasons stated that such a sanction would be unnecessary and

excessive.” Should the Court decline to place Ms. Miller in home detention, however, she

21 Cf Inre Specml Proceedings, 291 F Sllpp 2d 44 (D.RL 2003)(home detention for six
months. wn:h condmons akin to incarceration). _

Z We also acknowledge the Court's and Special Counsel's reference to the fact that the
' grand jury term expires. in approximately four months. This period, however, is well in’
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respectfully requests that the Court remand her specrﬁcally to the F ederal Prison Camp (“FPC")
for women in Danbury, Connect:cut FPC Danbury presents a safe enwronment with ready

" access-to the Court and Ms. Miller's husband in New Y_ork. The facﬂrty has suitable restnctions,
and presents a reasonable' and sa:fe environment for a civil centemnor in this situation.* Absent
a specific designation from this Coﬁrt, Ms. Miller would be remanded to the custody of the U.S.
Marshals Service, sée 28 CFR § 522.11, with the ﬁrlst-option for placement being the D.C. Ja11
Such placement would be unduly dangerous for a woman in Ms. Mi]]_er's situati.orl, and surely
lunnecessary.

Pursuant to Department of Justice regulations, once a court orders a civil
contemnor to a specific Bureau of Prisens facility, the p]acerrr,ent must either be as ordered or the
Bureau of Prisons must make other arrangements — but only with the designating court'
approval. See 28 C.F. R §§ 522.10 - 522 11; BOP Program Statement 5140.33, Ciwil Contempt
of Court Commztments at 4. The Bureau of Prisons is authorized to haridle federal civil

commitments and, in such cases, "the Bureau of Prisons cooperates with the federal courts in

excess of the time served by newspaper and telewsron Joumahsts held in-contempt in
other cases.

2 District courts may order that a civil contemnor be held in any jurisdiction. See SEC v.
Bilzerian, 131 F. Supp. 2d 10, 18-19 (D.D.C. 2001) (Harris, J.)(ordering contemnor to be
held in a federal facility in Tampa, Florida). Should Danbury be unavailable, Ms. Miller -
requests that she be confined at FPC Alderson, West Virginia, another facility for women.
Both Danbury and AIderson are approx:mately equidistant from Washington, D.C.’

24 This Court has permitted Ms. Miller to remain at liberty during the appellate process, and
as noted she has attended all court appearances. There is no contention that Ms. Miller
presents a risk of flight, nor would such a contention be reasonable. Should incarceration
be ordered, Ms. Miller respectfully requests that she remain on bail until the time.of her -
designation, and that she be granted five days after notice of this desrgnatron to self-
report into custody. We are informed that the designation process should take at least 7-
10 days, once the Burean of Prisons+is notified of the need to. make an assignment to a
particular facﬂrty

“w . "
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implementing the sentence by making its facilifies and resources available." 28 C.FR. § 522.10.
The Court's designation of a pé.rticu]ar facility has a mandatory effect on the Bureau of Prisons;
the designation is not a niere "recommendation”:

When the committing court specifies a Bureau of Prisons institution as the place’

of incarceration in its contempt order, the Bureau of Prisons shall designate that

specified facility in accordance with the judicial wishes, unless there is reason for

not placing the inmate in that facility, in which case the matter shall be calledto -

the attention of the court and an attempt made to arrive at an acceptable place of
confinement with the agreement of the committing court.

28 C.FR. § 522.11(c).”

II. REQUEST FOR PUBLIC HEARING.

Pursuant to Local Rule LCVR 7(f), and following comments made by the"' Court at
the public hearing on June 29, 2005, Ms. Miller respectfully requests that the hearing on July 6,
2005 be held in open court. Although this matter remains under seal as a peﬁding graﬁd jury

invesfi‘géfti’on‘ "civil contempt proccedings of this kind should be closed to the public only when

substantive grand j Jury matters are being disclosed.” In Re Grand Jury Subpoena 97 F. 3d 1090, -

1095 (8th Cir. 1996). See also, In re Grand Jury Matter, 906 F.2d 78, 86—87 (3rd Cir. 1990), In

re Rosakhn, 671 .24 690 (2d Cir. 1982). In accord with the Court's comments at the scheduling

hearing, we do not expect grand jury matters to be discussed on July 6 given the limited range of .

issues before the Court at this juncture, and we believe the Court can fashion the hearingin a

e

28 Regardless of where the Court may deem it most appropriate to confine Ms, Miller, she
respectfully requests that the Court specifically ensure it will continue to control the
 conditions and location of her confinement. See Bilzerian, 131 F. Supp. 2d at 18-19
(ordering confinement at BOP facility near Tampa, FL due to "special circumstances™).
Should the Court not make a specific designation, Ms. Miller will likely be sent to the
D.C. Jail, with possible transfer at the discretion of the Bureau of Prisons to another
facﬂny -
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* seal along with this motion. .

way _dés_i gned to not disseminate the confidential m—edical and personal information filed under

i

CONCLUSION

' For the foregoing reasons, Ms. Miller reé‘pectfﬁ]]y requests. that the Court find Ms.

‘Miller unwilling and realistically unlikely to testify based on journalistic principle grounded on

the First Amendment, such that ‘con_ﬁmeme.nt would result only in punishment rather than

effective coercion. In the alternative, Ms. Miller asks that the Court confine Ms. Miller by the

- least restrictive means possible suitable to the end being sought, being mindful of the nature of

her motives here and the Court's plenary authority to desi gnaté a "suitable" place of confinement.
P honity P ) ;

Such éonsideration should lead to imposition of no more than a very restrictive form of home
deteﬁti-on, approximating]cdnditions ofincarceration, which would practically impair .Ms_.
Miller's ability 10 work as a re_poﬁer and interact in an unxestrlct_ive fashion with famijy, friends_s,
-sourcées', colleagues, and the public, §§hi}e_not unduly j cj:epardizing,her 61‘ h_e;' husband‘s health or
sﬁfety. In the alternative, Ms. Miller fespectﬁ;lly requesfs that the C'ourf inrovide éspegiﬁc
designation in a particular federal facﬂi_ty for any incarceration deemed absolutely necessary,

namely, the Federal Prison Camp for women in I_)anbury, Cénnect_icut, an‘d' that she be permitted

18
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to remain on bail pending that designation and self-report for c'_:us_tbdy— five days after the

designation occurs.
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CERTIFICATE OF SERVICE

LN Nathan Dlmock hereby certify that a true and correct copy of the foregomg

" "Motion of Judith Miller for Reconsideration of the Court's October 7, 2004 Order Requiring
Confinement 'at a Suitable Place' or, in the alternative, For a Supplemental Order Designating a
Particular 'Suitable Place’ of Confinement" was this _[_/d/y of July, 2005, filed by and with the
Court and served by causing a true and correct copy to be del1vered by facsimile and by first-
class mail, postage prepaid to the following:

Honorable Patrick J.. Fitzgerald |
‘Special Counsel.

James P. Fleissner, Esq.
Deputy Special Counsel

Office of Special Counsel

U.S. Department of Justice

10th & Constitution Ave., NW

Washington, D.C. 20530

(202) 514-1187

(202) 514-2836 (fax)

Honorable Patrick J. F]tzgerald
Special Counsel
James P. Fleissner, Esqg.
‘Deputy Special Counsel
- Kathleen M. Kedian, Esg.

. Deputy Spétial Counsel =
Office of the U.S. Attorney
Dirksen Federal Building
219 South Dearborn St.; 5th Floor
Chacago IL 60604
(312)-353-5300
(312) 886-0657 (fax)
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" EXHIBIT1

" Case No. 04-MS-407 (TFH)



Judge Thomas Hegarn ) o 16 February 2005
Federal District Court _ '
Washington, D.C. | S

Judge Hogan:

| came to know New York Times reporter Judith Miller when she was embedded with a unit -
operannw with the 101" Airbare Division, which T commanded at that time, during operations in
‘Baghdad in April of 2003, 1 met with her on several occasions in that period. During our -
discussions, 1 assessed Judith as being forthright, honest. and cooperative. | also was impressed
by her desire to report stories accurately and 10 avoid sensationalizing them. T subsequently .
stayed in contact with her by emau am’i met with her in the Spring af 2004 aﬁer retunnng from

: }Iaq. -

Throughow our Gealmgs 3ud1’ih demonstrated a dfce:p commitment to her work and values.as
an American citizen. Based on my interaction with her, I find it unlikely that Judith would
compromise on those values, 1o include betraying information gained in confidence from her
sources. My sense is that she is equally incapable of consciously reporting information that
would threaten American national security. Judithis clearly 2 highly. professzona.{ Joumahst, one
who has demonsirated to me that she will keep her word.

1 hope this. mfermauon is helpful as you address Judith’s case. The fi mregomg represents my
personal views and is not intended to reflect any official policy or position of any govemmema]
entxtv :

Smcerel} s

Jdﬁ?«%—:

David H. Petracus
Baghdad. Iraq




 EXHIBIT2

_Case No. 04-MS-407 (TFH)




Judge Thomas Hogan
Federsl District Court
Washingten D.C.,
February 15,2005 -

Dear Judge Hogan:

- Judy Miller was the only embedded fepor’ier_ entrusted with the details of one of the most sepsitive -

operations in the war in Iraq ~ the hunt for weapons of mass destruction (WMD). As the sole embed with
the 75t Exploitation Task Force, she was routinely exposed to sécret information, which if compromised

could have endangered both operational and national security, Ms. Miller would never reveal what she
iearned, how she learned it, or from whom she learned jt. This was important to us. B

. Due to the élose_proxi:ﬁity. in which Ms. Miller worked with many of our teams, her exposure to

highly classified information was unavoidable. Although she pressed relentiessly to publish information
she thought the public should know, she never betrayed our confidence or jeopardized security—in fact, she
" . demonstrated an encrmous sensitivity to both o : ‘

We understand that Ms Miller’s credibility is not the primary consideration to your decision for
sentencing her. However, we feel it is fmportant 10 let you know that during four months of combat .
operations we came to know her well enough to be sure that her principles would never allow her to
comprorise our trust or our nation’s security. Based on her working with us in this sensitive area, we do
not believe she would reveal secrets or her confidential sources under any circumstances. :

Respectfully,

Thomas R. Seels, Col, US Army 3%
Michael Endres, LTC, US Army '
Mark Jones, Maj (Chaplain), US Army
Ryan Cutchin, CPT, US Army

Jessica Apgar, CPT, US Army &
David Temby, CW4, US Army ,
Richard L. Gonzales, CW3, US Army
Tewfik Bolenouar, SPC, US Amy

Ricuaro L. Genzaes

/f;"‘ Cri—

3. Ryan Cubcliin, CPT, FA

MELPT Zdee , LTe BT

TEwWFik BOULEMOURR |

Ti-lx,h:' ops office/ 4
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Corporate Headquarters: Minneapolis, Minnesota

General Security. Servmes Corporatlon (GSSC) is currently in
its 58™ year of operational excellence. GSSC is a strong and
diversified company employing over 1,500 people nationwide
providing a variety of security related services to local, State,
and Federal agencies. We are proud of the fact we can offer
our customers the most diversified and highest quality people
products and services in the industry. We listen to our
customers needs and work with them to'produce a wide
variety of successful security related solutions.

GSSC started Electronic Monitoring services in 1991, Since
that time we have grown to provide services in 40 States,
monitoring over 4,000 clients daily on house arrest and over
18,000 clients daily on low risk probation. Our monitoring
center is UL Certified and among the best in the industry.

For more information on our products and serVié_es. please
contact:  Steve Leopold (800) 284-2158




“Jocated in one of the most secure buildings

GSS8C's U.L. Listed Monitoring Center is

available. - The Monitoring Center is a cnstom
miade computer facility with raised ﬂooring for
cabling to run underneath. It has redundant
heating and cooling units to maintain constant
and comfortable temperatures. for people and..
machines. It is also hame to Midwest Patrol, our
armed and unarmed guard and patrol service. To
enter, three separate locked doors must be opened
or defeated. Closed Circuit cameras monitor all
entrances.and the perimeter. Three CCTV units
are located  in the Monitoring Center itself
whereby the Station-Manager is able to observe
and record all activities of the Center staff.
Multiple alarm systems are in the building which
activate both in the Center and at an independent
alarm center. Operators have variable phone
lines to use and two way radio contact with our
mobile Pairol at all times,

A 24 channel digital voice recorder mionitors all
voice telephone lines in and out of the Center 24
hours a day. If we are given an approximate date and nme any conversation can be found within minutes.
All data lines are monitored by our long distance carrier for signs of problems or abuse and each Host
system has multiple safeguards to deter unauthorized access. Three T-1 lines enter the Center from three
different directions and provide 72 lines for use by monitor/receivers, faxes, remote terminals and field
agents. All computers and work stations in .the Center have uninterrupted power supplies to key
componenis and the entire Center is backed up by two 85 Kilowatt gas fired generators, (natural and
propane} whick can run the operation indefinitely and is tested on full load for 30 minutes each week to
comply with U.L. specifications.

Our station is fully staffed and in operation 24 houzs a day, 365 days a year. All schedule changes, offender
additions and deletions are received and updated promptly on the Host and logged for future reference. All
telecommunication services enter GSSC through a fiber optic DS3 line. This fiber pipe enters from two
separate locations and breaks out to different phone company central offices. If there is an interruption of
phone services anywhere along the path, the service will automatically be re-routed to the redundant path
within 50 milliseconds. This essentially gives GSSC six separate and independent paths. for our phone
service to be brought into our building. '

GS‘SC.does provide complete redundant systems for back-up for all monitoring activities, The host
monitoring equipment does have multiple layers of back-up built into it. In‘addition to redundant power
supplies and back-up systenis, GSSC has devised a unique scheme of redundancies in our high-volume T-1
long distance trunk lines which will handle the 800 traffic for units reporting in from the field. Each host

- monitoring computer has at least 8 phone lines capable of inbound and outbound calls. These phone lines

are split among three separate T-1 lines which run in different directions from our building to the long
distance phone switch. This means that in the event of a cable-cut only half of virr available phone lines

‘would be affected. Calls would automatically be routed into the other operational lines. This has a very

minimal impact on reception of phone calls. GSSC has similar arrangements for 2 voice call and operating
between a long distance and Jocal a T-1 trunk group and can re-route ca]]s w1th the assistance of our long
distance’ carrier within a matter of minutes.

—
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